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The answer below responds to the following 2 questions: 
 
• QUESTION:  On page 5 you state that energy resources on tribal lands 

represent a bright spot in a dreary national energy picture.  And, on pages 
25 and 28, natural gas production numbers are presented.  Do you have 
any data that show expansion of energy production in the last 10 or 20 
years on tribal lands v. nationally?  Or, some version of that data, maybe 
just Northern Ute lands v. nationally?  Or, maybe just natural gas 
production? 

 
• QUESTION:  On page 46, you state that tribes are a more than fair-share 

contributor to national energy needs.  Do you have any data that shows 
how much energy production tribes contribute v. national numbers, 
maybe on a per square mile basis? 

 
The Minerals Management Service of the U.S. Department of the Interior collects and 
reports data on mineral leases involving Indian lands.  These data cover leases relating 
to coal, natural gas, liquid natural gas, and oil.  The information available indicates sales 
volumes from the leases, sales value, and royalties associated with these leases.  We 
are attaching a document based on excerpts from these data (See Attachment 1 to 
these information responses).  The first few pages of the document show the data for 
the U.S. as a whole for several historical time periods (Table 25 = 1937-1993; Table 28 
= 1937-1996; second Table 28 = 1928-2000).  The latter tables show data for each 
separate fiscal year from 2001 through 2005.   
 
These data show a general pattern of increasing sales volumes and sales values, with 
that trend continuing in recent years.  The most recent fiscal years’ of sales volumes 
from American Indian mineral leases are summarized here for the U.S. and for each 
energy commodity. 
 
Additionally, the Energy Information Administration also compiles data on oil and gas 
production and reserves through forms EIA-23, “Annual Survey of Domestic Oil and Gas 
Reserves,” filed by operators of oil and gas wells, and Form EIA-64A, “Annual Report of 
the Origin of Natural Gas Liquids Production,” filed by operators of natural gas 
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processing plants.  EIA similarly collects data on coal production and reserves through 
form EIA-7A, “Coal Production Report.”  EIA then publishes results with respect to 
changes in reserves and production on an annual basis, including results for past years, 
with data broken down regionally and by state in various semi-annual and annual 
reports, such as “US Crude Oil, Natural Gas, and Natural Gas Liquid Reserves”, and 
“Annual Coal Report.”  Consequently, excellent data are available, with appropriate 
regional and state breakdowns, on the domestic production of coal, oil, and natural gas, 
on known domestic reserves of these fuels, and on how production and reserve 
numbers have changed over time. 
 
The data are collected as reported by producers and operators, who typically have 
multiple operations crossing state boundaries and land classifications.  Reporting 
requirements, however, for the most part do not require disaggregation beyond state 
boundaries (that is, not distinguishing, for example, between production and reserves on 
Indian lands versus non-Indian lands).  Consequently, non-proprietary, public sources of 
data on reserves and production on Indian lands is at best difficult to come by, and at 
worst, non-existent.  One useful outcome of the Department’s Section 1813 study would 
be to address this resource data deficiency by establishing the tracking of such 
information specific to production and reserves of oil, gas, and coal on Indian lands, to 
report it annually (in whatever level of aggregation needed to protect confidentiality), 
and perhaps to characterize past growth in reserves and production on Indian lands 
through a one-time study.    
 
Despite the lack of public data and reporting requirements, there are indications that 
there may be proprietary studies, surveys, and data available that characterize the level 
of production and reserves on Indian lands.  In our search, we were only able to 
produce a couple of references to such information.  As an example, we attach to this 
response an article by Nancy Appleby, Gregory Hawn, and Nancy Wodka from 
oilandgasinvestor.com, which states that Indian contribution to domestic production and 
reserves has been and will continue to be substantial, noting that over the past 20 
years, Indian lands have contributed approximately 11% of U.S. onshore oil and gas 
production, but that this amounts to development of at most a quarter of known 
reserves on Indian lands.  (See Attachment 2 to these data responses.) 
 
Finally, while EIA does not necessarily distinguish between Indian and non-Indian lands, 
it does report, and show graphically in various publications, the location of coal and 
natural gas basins.  One can roughly compare these representations to maps of Indian 
lands to recognize that a significant portion of our domestic coal and natural gas 
resource base is likely within the boundaries of and accessible via rights of way 
accessing Indian tribal land.  And as our report documents extensively, at least the Ute 
Indian Tribe, and in our understanding other tribes as well, have been actively 
promoting the development of resources within their boundaries through productive 
partnerships with energy development companies. 
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The answer below responds to the following 2 questions: 
 
• QUESTION:  Throughout your report you cite to a Natural Gas Intelligence 

report that there are 310,000 miles of gas pipelines nationally, of which 
INGAA stated 2,500 are on tribal lands.  How confident are you in those 
numbers?  If, not so much, are you aware of any other data? 

 
• QUESTION:  On page 35, 163,000 miles is given for electric transmission 

lines, and an estimate for lines on tribal lands.  Are you confident in the 
163,000 figure, and have you located a number for lines on tribal lands? 

 
 
Our estimate of 310,000 miles of gas pipelines is rounded from a total of 314,203 miles 
of major operating pipelines in the U.S. identified by Natural Gas Intelligence (NGI) in its 
2005/2006 CD of “Natural Gas Infrastructure in North America."  NGI is a respected 
source of natural gas industry infrastructure information, with products in use by many 
companies, analysts, and government agencies throughout the country.   
 
Our reference to 163,000 miles of electricity transmission lines is based on our rounding 
from a figure of 162,979 miles of major electric transmission lines (230 kV and above) in 
operation as of 2004 as reported by the North American Electric Reliability Council 
(NERC) in its most recent long-term reliability assessment.  NERC is effectively 
responsible for reporting on and coordinating the planning for and reliable operation of 
the North American electricity grid, and is a highly reliable source for information on 
interstate electricity transmission infrastructure in the country.   
 
Our use of 2,500 miles as part of our report was based on our personal notes from the 
verbal report of an INGAA representative at the Section 1813 consultation meeting held 
in April in Denver; we understood at the time that that reference to 2,500 miles 
represented the total mileage of natural gas pipelines on tribal land.  However, in 
written comments filed with the Departments, INGAA characterizes the 2,500 mile figure 
as representing ROW easements from 32 tribes in 15 states, including natural gas 
pipelines and electric transmission lines.  The 15 states include most states with any 
significant amount of tribal land area and gas pipelines that appear to cross tribal lands.1 
If INGAA’s survey on this point is accurate, the actual mileage of natural gas pipelines 
on tribal land is likely to be less, since the 2,500 mile number is associated with both 
electricity and gas, and most states with significant tribal land are included in the 
survey.  However, absent access to and a review of INGAA data, we simply can not 
confirm the accuracy of the INGAA number.   
 
                                                 
1 The states referred to by INGAA in its comments include Arizona, California, Colorado, Idaho, Michigan, 
Minnesota, Montana, Nebraska, New Mexico, Oklahoma, Oregon, Texas, Utah, Washington, and Wisconsin.  
As can be seen in the attached map of “FEDERAL LANDS AND INDIAN RESERVATIONS,” published by 
Nationalatlas.gov, there are several other states (notably, South Dakota, North Dakota and Wyoming) which 
appear to have significant tribal lands.  But based on a visual comparison between the location of the tribal 
lands in these three other states and the location of gas pipelines (as shown on the attached Platt’s map of 
natural gas pipelines), there do not appear to be many pipelines that overlap with tribal lands in these 
states. 
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There may be reliable, verified data available in the public domain on the mileage of 
interstate electricity transmission lines and natural gas and/or crude oil/refined product 
pipelines on Indian lands.  However, we were unable to find it even after substantial 
research.  Nonetheless, for our analysis and review of the role of Tribes in the overall 
national energy context, we considered it important to at least capture an order-of-
magnitude estimate of how much of the interstate transmission and pipeline systems fall 
on Indian land.  By “order of magnitude” we mean the following: is an appropriately 
conservative number – that is, one likely to overstate the portion of ROW mileage on 
tribal land – on the order of 1%, 10%, 25%, or 50% of total ROW mileage?  Given the 
lack of reliable public data sources, to try to narrow the estimate any further could only 
convey a misleading sense of false precision without improving the accuracy or 
meaningfulness of the result.   
 
In order to identify this order of magnitude, we first tried to find data on the mileage of 
transmission lines and pipelines on tribal lands using government and other public 
sources of data, and were unable to locate any reliable sources.  Next, we conducted a 
search for sources of information from literature or private studies, with similar result.  
Absent a reliable source for estimating the portion of ROW on Tribal land, and realizing 
that a comprehensive survey of private companies or BIA data was beyond the scope of 
our analysis, we then began a review of transmission system, pipeline system and tribal 
land maps, in order to simply capture what we believe is the magnitude of Tribal 
contribution to the national interstate electric transmission and natural gas pipeline 
networks, by a straightforward comparison of land areas using the two maps. 
 
There are several proprietary programs that provide comprehensive information on the 
interstate natural gas pipeline network, including mileage, size, capacity, system 
components, etc., and that contain accurate and up-to-date maps of the interstate 
pipeline network.  As noted above, Analysis Group has access to the NGI’s maps and 
data on Natural Gas Infrastructure in North America, and this includes a comprehensive 
mapping of the pipeline system on a national and regional/state basis.  We relied upon 
the NGI map and data system for our review of natural gas pipeline mileage in the US.  
In order to compare this with tribal land areas, we note that there are several public 
sources of data on the location of Indian lands across the country.  For this purpose, we 
relied on the National Atlas Mapping System (“Nationalatlas.gov”) to capture the layout 
of Indian lands on a national and state-by-state basis. 
 
For electricity transmission lines, a source exists that places the U.S. electric 
transmission system and tribal lands on the same map.  This is DOE/NREL’s 
representation of the country’s high-voltage transmission network and tribal lands, 
presented as Figure 14 in our report.  While this map is somewhat dated, it was our 
belief that additions to the transmission network since that time would not have 
changed the qualitative conclusions we drew, or the order-of-magnitude estimates used 
in subsequent calculations.  
 
While we can not attest to the accuracy of the INGAA statement that 2,500 miles of 
natural gas and electric ROW are on Tribal lands (in the states/companies reviewed), 
this is not what we set out to do in any event.  Instead, we reviewed the maps available 
to us to answer the following two questions: (a) do we have any reason to believe that 
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2,500 miles is likely to be significantly lower than the apparent gas pipeline mileage of 
ROW on Tribal lands from a visual comparison of maps; and (b) can we create a 
conservative estimate of an order of magnitude of pipeline mileage on tribal lands that is 
likely to represent an upper bound? 
 
As noted in our report, based on our review, we consider it unlikely that total ROW 
mileage on Indian land – for either natural gas pipelines or electricity – exceeds 1%.  
Recognizing that the actual result would vary considerably by company and region, we 
chose instead, for the purpose of our calculations of rate and consumer impact, to use 
10% as an upper-bound estimate on the portion of ROW on tribal land.  We believe that 
by using 10% rather than 1%, this provided a highly conservative estimate (i.e., over-
estimate of costs and consumer impacts). 
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QUESTION: The answer below responds to the following questions: 
 
• In calculating the portion of tribal ROW costs attributable to an electricity 

customer’s bill, on page 37 and 38, you assume that tribal lands account 
for 10% of all ROW lands.  Could you remind me how you arrived at 10%?  

 
• In the same calculation, you assume that ROW costs are the same for 

tribal lands v. private lands, given historical compensation and experience 
on the U & O Reservation.  Is this assumption still true in 2004 - which 
appears to be the year of the data being used?  If so, can you provide 
some examples from the U & O Reservation?  And, is this assumption still 
true in 2004 because of the 50 year (or perpetual) term for electric ROWs, 
i.e. not many have been subject to renewal?  If not, do you think using the 
10% allocation (see above) covers any recent increases in tribal ROW 
costs? 

 
• Please answer the two bullets above for your analysis of natural gas 

prices.  
 
The answer to the first bullet – how we arrived at an order of magnitude estimate of the 
portion of utility ROW on tribal land – is presented in the previous response.  In this 
response, we discuss the second assumption in our calculations – that tribal ROW 
compensation has been not more than non-tribal compensation on an average basis.  
However, we combine these two questions because in practical effect they are closely 
related in our calculations.  That is, our approach in rate and customer impact 
calculations was intended to set an upper-bound impact on the contribution of tribal 
ROW costs to total ROW costs, combining mileage and compensation factors.  In other 
words, it is more appropriate to consider whether 10% of total ROW costs are 
attributable to tribal land ROW, than to consider in isolation whether (a) tribal ROW 
represents 10% of total ROW land, or (b) tribal ROW compensation is now or in the 
future less than, equal to, or greater than other ROW compensation. 
 
As we suspect the Departments are painfully aware from reviewing comments in this 
proceeding, there are not robust or comprehensive public data available to accurately 
capture the universes of tribal ROW mileage and tribal ROW compensation rates.  The 
best there is to-date are visual comparisons, rules of thumb, and widely divergent case 
studies (the divergence depending on the tribe, the location, the issue, and the entity 
reporting the results).  Given this state of affairs, in our estimates we attempt to answer 
a more direct and simple question:  what is a reasonable upper-bound estimate of the 
impact of tribal ROW costs on energy transportation rates, and on energy end-use 
costs?  In doing so, we believe we have layered on several levels of conservatism in the 
analytic approach and assumptions used:   
 we did not construct a representation for the country as a whole, we constructed it 

for the companies and states most likely to be most significantly affected by tribal 
ROW costs;  

 we selected for the calculations an estimate of actual tribal ROW mileage that is an 
order of magnitude higher than what we believe is actually the case (i.e., using 10% 
rather than the 1% which could otherwise be reasonably justified); and  
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 we ignored what we believe to be a history of dramatic under-compensation for 
energy company use of tribal land, in the interest instead of capturing a upper-
bound estimate of the current impacts only. 

 
Our estimate is grounded in the data reported annually by electric and gas companies 
on FERC Forms 1 and 2.  This simple estimate based on company-reported, publicly 
available data represents nearly the full extent of our calculation, without the need for 
assumptions associated with tribal impacts.  That is, we believe that even if one 
assumes 100% of ROW cost is due to tribal ROW, the impacts revealed by FERC form 
data are small, and are unlikely to suggest qualitatively different conclusions than we 
drew in our Report with respect to rate and consumer impacts.  However, it is clearly 
wrong to assume that 100% of total company ROW costs are due to that portion of 
electric or gas lines crossing tribal land, so we set out to develop the upper-bound 
estimate for the contribution to ROW costs associated with Tribes.  Our estimate 
assumes that tribal compensation on average does not exceed non-tribal compensation 
on average.  (We think that this is appropriate in light of the many and countervailing 
factors that affect ROW acquisition costs across the country.)  We estimate an upper 
bound of 10% of total ROW on tribal land.  The practical effect of these two 
assumptions is to conclude that of the total ROW costs reported by companies, Tribes 
contribute not more than 10%.   
 
Is there room in our estimates of consumer impacts to absorb potential future increases 
in tribal ROW compensation vis-à-vis non-tribal compensation, without changing our 
findings that the impacts are minuscule?  Absolutely.  In order for our estimate to be 
substantively incorrect, one would need to conclude that the combined effect of the 
tribal ROW mileage (or acreage) assumption and the average tribal compensation 
(compared to non-tribal compensation) assumption would lead to a result whereby tribal 
ROW costs equal or exceed 10% of total company ROW costs.  As noted in our Report, 
our best estimate is that our assumption of 10% of ROW on tribal lands may be high by 
at least an order or magnitude – that is, the number is actually more likely to be 1% or 
less.  Thus, until there is verifiable public data demonstrating that the combined effect 
of actual tribal land ROW and average tribal compensation significantly exceeds non-
tribal compensation, it is simply inappropriate to assume tribal ROW impact greater than 
10% of total ROW.   
 
Of course, if the Departments wish to get to a clearer picture on this, they could (and 
should) simply request that companies provide relevant and verifiable data.  This would 
not require information on actual tribal ROW agreements or history, either in aggregate 
or on a case-by-case basis.  It is much simpler than that – all that would be required is a 
2-line breakdown of the annual ROW cost data already presented annually in FERC Form 
1 and 2 reports:  one line for total annual ROW costs (already reported), and another 
showing how much of this annual cost is associated with compensation to Indian Tribes.  
Perhaps the Departments could recommend to the FERC that it modify the filing 
requirements and instructions for FERC Form 1 and 2 reporting from electric and gas 
companies. 
 
Will the portion of total utility ROW associated with tribal ROW change over time?  
Probably – to a limited extent, and fairly slowly; we think this will occur because both 
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total utility ROW and ROWs on tribal lands are likely to grow over time, with the 
possibility that the goal of accessing energy resources on tribal lands may slightly shift 
the ratio over time.  Will the comparison of tribal compensation to average non-tribal 
compensation change over time?  It is hard to know, as pipelines may need to be added 
not only on tribal lands, but also on non-tribal land, where costs may be rising due to a 
variety of pressures relating to urban densities, development increases, and rising land 
values. Further, based on our examination of ROW compensation from the Ute Tribe, 
while ROW compensation in recent agreements may be higher than historical 
compensation, there is no reason to believe that compensation levels will increase 
further above the levels in these recent agreements.  In any event, we would expect 
significant variances on a regional, state, utility, and specific-ROW basis.  We have no 
doubt that the record in this investigation is full of single examples that span the 
spectrum – from tribal ROW for which compensation has been essentially zero, to the El 
Paso headliner request of $440 million for the Navajo renewal.  What matters, however, 
is where the impact of tribal ROW sits relative to the cost drivers of transportation rates 
and end-use bill impacts ultimately seen by customers.  We have conservatively and 
conclusively demonstrated that the impact is barely, if at all, noticeable.  Even if one 
does assume significant changes in tribal requests going forward, we do not believe this 
fundamental conclusion will change. We see no reasonable basis to expect that Tribal 
ROW to become a significant component of energy costs.  However, we encourage the 
Department to not take our word for it, but instead to require that companies make 
public filings of the data underlying annual ROW costs that are the basis for company 
electricity and gas transportation rates. 
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QUESTION:  The answer below responds to the following 4 questions relating 
to our analysis of SEC filings of utility companies: 

• On page 49, you state that 3 companies characterized the negotiation of 
tribal ROWs as a material issue in annual reports filed with the SEC.  Who 
were these companies, and how many times did each one raise the issue?   

• Can you provide citations to when they raised the issue, or better yet, 
quotes from those citations?  

• What is the total number of  SEC filings that you reviewed?   

• Of all the SEC filings that you reviewed what percentage raised tribal 
ROWs as a material issue?  

 
In its analysis of Western electric and gas utilities' disclosure statements filed with the 
SEC, Analysis Group reviewed a total of 86 10K filings covering 18 companies over the 
period from 2001-2005. The list of companies reviewed is: Arizona Public Service 
Company, Avista Corporation, El Paso Corporation, El Paso Natural Gas, Gas 
Transmission Northwest Corp, Idaho Power, MidAmerican Energy, Northern Border 
Pipeline, Northwest Pipeline, PacifiCorp, Pacific Gas & Electric, PNM, Questar 
Corporation, San Diego Gas & Electric, Sierra Pacific Resources, Southern Union, 
Southwest Gas Corporation, Tucson Electric.   
 
All told, these 86 filings amounted to 6,597 pages of discussion for the 18 companies.  
Recall that these companies were selected for study because they were presumed to 
represent a set of electric and gas utilities located in Western states where there was a 
relatively high likelihood that utility ROW crossed tribal lands.   For context, 93% of the 
86 filings mentioned that regulation in general was a material issue; 12% indicated that 
energy facility siting was a material issue; that ROW in general were a material issue in 
3% of the filings.  While our research indicated that ROW on tribal lands was mentioned 
as a material issue by three companies, this analysis revealed tribal ROW was noted as a 
material issue on only 6 of the 6,597 pages (0.09%) of SEC filings reviewed for the 18 
companies.   (Page counts exclude any exhibits included with the filing, and are thus 
conservative.)   
 
The following three companies characterized the negotiation or renegotiation of tribal 
ROW as a material issue in 10-Ks:  

 El Paso NG,  
 Northern Border Pipeline,  
 Southern Union.  

The relevant citations are as follows:   
 El Paso Natural Gas (2003 10-K p. 12; 2005 10-K p. 14),  
 Northern Border Pipeline (2001 10-K p. 22; 2002 10-K p. 24; 2003 10-K p. 29), 

and  
 Southern Union (2005 10-K p. 25).    
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Discussion of tribal ROW as a material issue appeared on 6 of the 536 pages (0.1%) of 
SEC filings reviewed for these three companies.  Page counts exclude any exhibits 
included with the filing, and are thus conservative.  (Also, note that the 2005 10-K filing 
of El Paso Corp contains a reference to tribal ROW that is excluded from this count, as it 
is substantially similar to that of its subsidiary El Paso Natural Gas.  The reference to 
tribal ROW in the 2005 El Paso Corp filing (page 128) frames the issue as affecting only 
El Paso Natural Gas, and was thus excluded to avoid double-counting.)    
 
Finally, it is instructive to review the specific characterizations of Tribal ROW issues 
within the filings of the three companies which address this issue.   

 El Paso, of course, is referencing the financial uncertainty associated with its 
well-publicized dispute with Navajo Nation.   

 In Southern Union's case, Tribal ROW discussion is limited to (1) recognizing that 
recovery of new or renewal ROW costs is a financial concern in the event that 
the company is not allowed to recover such costs in rates (in other words, a 
specific example of the standard regulatory rate recovery risk identified in nearly 
ALL utility SEC filings), and (2) identifying as a legal matter the filing of lawsuits 
associated with trespass claims on tribal and allottee lands, claims whose 
settlement are either in process or before the BIA for approval.   

 In Northern Border Pipeline's case, the only significant financial issue mentioned 
related to Tribal ROW is associated with a Tribal claim to collect back taxes 
related to a pipeline on tribal land, a dispute that was resolved through a 
mediation process resulting in a settlement that provides for up to 50 years of 
ROW renewal after the current ROW expires in 2011.  Northern Border states 
that it expects the settlement will be approved by BIA, and the company will 
seek regulatory review and rate recovery of associated costs, only identifying as 
a potential material financial impact the normal risk of regulatory disallowance 
for any cost faced by all rate-regulated utilities when subject to rate regulation 
by public utility commissions.  

 
In considering these factors, we were not sure that it was even appropriate to include in 
our report either Southern Union or Northern Border in a group of companies 
characterized as identifying Tribal ROW as a material risk, but did so in any event to 
ensure that we were not understating the consideration of such issues by electric and 
gas utilities.  We encourage the Departments to review the relevant SEC risk 
characterizations to determine for themselves whether or not it is really only one 
company -- El Paso -- actively characterizing Tribal ROW as a material risk.   
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QUESTION:  On page 58, the text states that the date range of the chart is 
from the mid-1960’s to 2005, but the chart is from 1980 to 2005.  Do you 
have data, or a chart, for this larger date range?  How many of these ROWs 
are natural gas or electric transmission ROWs? 
 
The supplemental data tables (in Attachment 3 to these information responses) provide 
the number of ROWs granted for all years as reported by BIA for the Uintah & Ouray 
Reservation.  The table separately reports the number of ROWs for the following five 
categories: total ROWs, well sites, pipelines, access roads, and electric transmission 
lines. As noted in the report, these data reflect the BIA’s physical records and data as 
input by the BIA, or its consultants. Consequently, the absolute quality of the data is not 
known. 
 
For several reasons, data from earlier periods should be used with some caution. First, 
the BIA database reflects physical records held by BIA which may be less complete for 
periods in the more distant past. Second, for some renewed ROWs, information on the 
original ROW is removed from the database as renewals occur.  Consequently, the 
database may not fully reflect all ROWs granted from earlier periods. Since ROW terms 
are typically 20 years, ROW data prior to 1985 may reflect such undercounting.  
 
Pipeline data reflect three types of pipelines: natural gas pipelines, water-injection 
pipelines,2 and oil pipelines. However, data are not maintained in a form that allows 
natural gas pipelines to be distinguished from oil and water-injection pipelines in each 
year. Out of the 1,377 pipeline ROWs on the Uintah and Ouray Reservation, three of 
these are oil pipelines and approximately 470 are water-injection pipelines. 
Consequently, approximately two-thirds of the pipeline ROWs are for natural gas 
pipelines. These totals include both regulated pipelines and unregulated feeder 
pipelines.  
 
 
 
 

                                                 
2 In order to stimulate production from wells that have declined in production, water is injected back into 
the well reservoir to increase pressure and force up additional quantities of oil and natural gas. Water-
injection pipelines transport water to and from the well site as a part of such operations.  
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QUESTION:  On page 58, you state that over 200 ROW applications are 
pending approval by the BIA.  How many exactly?  How long have these 
applications been with the BIA?  Is this a typical number awaiting approval?  
Or, do they represent a special circumstance? 
 
In the discussion on Page 58 of the Utes’ May 15th Report (Tierney and Hibbard), the 
statement regarding “over 200 ROWs” is made with reference to the administrative 
approval of previously undocumented ROWs. These ROWs have been identified 
pursuant to research performed by the Tribe that compared current de facto land uses 
by outside parties and uses as specified in documented ROWs. As noted in the Report, 
this research identified “defects in the grants of access, or discrepancies between the 
terms of the right of way agreement and actual practice in the field, or expiration of a 
right-of-way agreement, or other reasons” (Tierney and Hibbard, page 74). The Ute 
Tribe is currently analyzing each company’s operations to determine the extent of 
undocumented ROW. Negotiations between the Ute Tribe and individual companies have 
led to various efforts to formalize all such undocumented ROWs at appropriate 
compensation levels, some of which are described in the case studies included in the 
Report.  
 
For previously undocumented ROWs, the Ute Tribe has reached agreements with six 
outside parties; these agreements set out the terms and conditions frequently through 
Surface Use Agreements that stipulate uniform terms and conditions for all ROWs for 
that company. The process of formalizing undocumented ROWs, however, is very time 
consuming, requiring site visits and measurements, documentation, and approval by the 
BIA. The Ute Tribe and BIA place a higher priority on processing of new ROWs, including 
renewals, since continued operations on undocumented ROWs does not depend on 
completion of these administrative steps. Consequently, while these ROWs have been 
approved by the Ute Tribe, administrative processing proceeds at a slower rate than 
ROWs for new grants of access. As noted in the Report, “over 200 ROWs” are pending 
approval, with a portion of these awaiting BIA approval, although data are not 
maintained in a format that allows more precise estimates.  
 
 
 
 



Section 1813 Information Requests 
Responses of the Ute Indian Tribe  Page 13 
 

June 26, 2006 

QUESTION:  You note that even though these applications are pending, there 
has been no-interruption of commercial operations.  Is energy being 
transported in the absence of an approved ROW?  If so, have there been any 
reliability issues associated with the uncertain status of these ROWs? 
 
During the process of identification, documentation, and resolution of undocumented 
ROWs, the Ute tribe has allowed all commercial operations, including energy 
transportation, to continue on associated lands. As a result, no disruption of operations 
or actions affecting reliability has resulted from either negotiations or lags in ROW 
approvals. Once reaching terms on the process for addressing undocumented ROWs, 
firms have been able to continue operations without fear of legal action or concerns 
about continued access. This consent has been provided through both informal 
communications and formal agreements between the Tribe and outside parties that 
specify the timeline and process for addressing undocumented ROWs.  
 
In fact, for several reasons, it is generally in the Tribe’s interest to allow such operations 
to continue without interruption. First, many companies pay ongoing royalty and/or 
severance taxes on minerals extracted under Tribal leases. Disrupting operations would 
lead to a suspension of these activities and the royalty and tax payments associated 
with them. Second, the effective date of agreements is typically set at the date when 
negotiations commenced; consequently, ROW payments are received during the 
negotiation period. Consequently, disrupting operations during the negotiation period 
would reduce the level of payments to the Ute Tribe. Third, the Ute Tribe attempts to 
develop and maintain a reputation favorable to the formation of partnerships with 
outside companies; actions interrupting operations raises business risks for potential 
development partners that either reduce their willingness to partner with the Ute Tribe 
or reduce the compensation they are willing to pay for such partnerships. Consequently, 
the Ute Tribe attempts to minimize these interruptions to create favorable business 
conditions. 
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QUESTION:  The data on page [i.e., Figure] 29 show numbers of companies 
granted ROWs.  How many of these companies were natural gas companies 
or electric transmission companies? 
 
Data on the annual number of companies granted ROWs is provided in the supplemental 
data tables (Attachment 3 to these information responses). The Ute Tribe has granted 
access to more than ten companies for electric power transmission lines. These 
companies include the local electric power co-operative (Moon Lake Electric Association), 
a regional electric utility (Utah Power and Light), and other energy companies 
constructing power lines to operation sites. Natural gas companies operating on the 
Uintah and Ouray Reservation include companies operating both regulated and 
unregulated pipeline operations.  
 
 
 
 
Can you provide larger versions on the Figure 32 charts for transmission 
ROWs and pipeline ROWs, so that exact numbers can be derived.  Are the 
pipeline ROWs just natural gas or are some oil?  If any are oil, or other 
products, can you provide a chart for natural gas ROWs? 
 
The supplemental data table described in the previous response (and included in 
Attachment 3 to these information responses) provides the numerical data for each 
graph in Figure 32. As discussed earlier, pipelines include natural gas, oil and water-
injection pipelines, although approximately two-thirds of these totals are natural gas 
pipelines. 
 
 
 
 
 



Section 1813 Information Requests 
Responses of the Ute Indian Tribe  Page 15 
 

June 26, 2006 

QUESTION:  On page 62 and 63, you note ROWs provided for designated 
areas.  Do you have data, or can estimate, how much these agreements speed 
up the ROW application process?   
 
Prior to the use of various “Designated Area Agreements (which include Surface Use 
Agreements (SUAs), Exploration and Development Agreements (EDAs), and related 
agreements), each individual ROW request would undergo a full approval process, 
including preparation of the ROW and grant of easement documentation, approval by 
the Tribal Business Committee, and review and approval by BIA. Designated Area 
Agreements remove or shorten many steps in this process; in particular, approval by the 
Tribal Business Committee is not required and review and final approval by the BIA is 
greatly shortened because of previous approval of the general terms and conditions of 
the Agreement by BIA. As a result, the administrative approval process for an ROW may 
be shortened by up to two months. In addition, the agreements provide flexibility to 
allow access in as little as one day if urgent or emergency circumstances arise requiring 
an immediate grant of access. Such immediate access would be more difficult without 
the prior consent and agreement reached through the Designated Area Agreement. 
 
More importantly, however, Designated Area Agreements (DAAs) set forth the terms 
and conditions under which ROWs are granted.  The fact that these terms and 
conditions are pre-determined eliminates the required negotiating period for any 
subsequent agreement covered under the DAA. In fact, since agreements are set at 
terms and conditions mutually agreeable to both parties, the agreements act as an 
incentive for the Tribe to shorten the administrative approval process to ensure that 
development projects proceed as quickly as possible.  
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QUESTION:  In these designated area agreements, does the tribe negotiate 
ROW compensation based on a real estate appraisal method?  Or, is the 
compensation based on a production or throughput value?  In these 
situations is it possible to know ahead of time how many ROWs will be 
required for a designated area?  And/or, would a real estate appraisal method 
be functional for these designated area agreements? 
 
Is there something about designated area agreements that tend to encourage 
exploration and bringing new production on-line?  If so, can the Tribe show 
how much production has been brought on-line using such agreements? 
 
The Ute Tribe does not negotiate on the basis of a real estate appraisal method, and 
this method is generally not informative to determining fair and appropriate 
compensation for grants of access. Previous agreements developed by the Ute Tribe 
with outside partners or similar agreements made between other Tribes and outside 
partners may inform the Ute Tribe in their negotiations. However, fair and appropriate 
terms and conditions will reflect the particular circumstances of the partnership between 
the Ute Tribe and outside partners, including the physical resources under development, 
the assets being developed, complementary assets held by the Tribe or outside 
partners, past business experience between the Tribe and outside partners, and the risk 
and operations management approach of the outside partner.  
 
As indicated in Table 4, a wide variety of compensation mechanisms have evolved from 
such negotiations. In many circumstances, a portion of compensation is tied to the 
production or throughput from the activity granted by the ROW. This arrangement 
allows development risk to be shared and interests to be aligned between the Tribe and 
outside partner; if, for example, ROWs are not developed or wells are not productive, 
the Tribe does not receive compensation. The real estate appraisal method does not 
capture this structural incentive in the compensation arrangement.  
 
Over time, variation in the terms of compensation has diminished as the Tribe has 
determined preferred arrangements from its vantage point. However, the flexibility 
provided by the negotiation process allows partnership agreements to reflect the 
financial, risk, ownership, and operational preferences of both the Tribe and outside 
partners, as well as the unique circumstances of the resources under consideration. 
Absent this flexibility, which is inherent to the negotiation process but largely 
inconsistent with the real estate appraisal process, many of the agreements between the 
Ute Tribe and outside parties would not have transpired or been implanted at the scale 
eventually agreed to. 
 
In general, the number of ROWs granted under a Designated Area Agreement is not 
known in advance. In fact, Designated Area Agreements are designed to provide outside 
partners with flexibility to develop designated areas depending on the productivity of 
early projects, market conditions, and other company operations. Many of the 
Designated Area Agreements represent previously undeveloped lands where there is 
uncertainty about the productivity of the underlying reserves. In these circumstances, 
the Designated Area Agreements, particularly those providing exclusive access, provide 
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outside partners with the option to develop the resources if the financial prospects of 
development appear profitable.  
 
Designated Area Agreements encourage new exploration and production by reducing the 
cost of negotiation between Tribe and the company, shortening the approval process, 
providing outside partners with security about access and the terms for access to local 
resources, encouraging regional coordination of energy infrastructure to achieve scale 
economies and improve operations, and – last, but not least – properly aligned 
incentives for the Tribe and the company. The Agreements provide an important 
mechanism for the Tribe to develop working partnerships with outside companies by 
allowing both the Tribe and outside partners to better plan the development of 
designated lands.  
 
Since 2002, DAA’s have resulted in the development of nearly 200 wells; this count 
includes many exploratory wells that, if they successful in proving significant reserves, 
will lead to a large growth in production.  
 
 
 
 
 
 
QUESTION:  Do Figures 33 and 34 include ROWs other than natural gas 
pipelines and electric transmission lines?  If so, can the charts be revised to 
show just this data?   
 
Average ROW payment per acre and per ROW for natural gas pipelines, electric power 
transmission lines, and all ROWs are provided in the supplemental data tables. Note that 
the averages are based on a sample of ROW representing approximately 70 percent of 
all ROWs on the Uintah and Ouray Reservation. 
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QUESTION:  On page 74, you discuss trespass issues.  How many ROWs are 
currently in trespass on tribal lands?  Does the Tribe assess penalties or 
receive some other compensation while a ROW is in trespass?  While in 
trespass are companies ever prohibited from accessing their facilities?  Have 
any trespass issues ever resulted in a disruption of service or reliability issue? 
 
It is difficult to determine the extent of trespass on Tribal lands. As discussed above, the 
Ute Tribe is currently in the process of examining each company’s operations to 
determine the extent of undocumented ROW use that leads to trespass. All companies 
examined to date have been in trespass, although the extent of trespass has varied 
greatly; some companies have had hundreds of undocumented ROWs, while one 
company had only seven. It is likely that companies whose operations have yet to be 
examined are also in trespass; in fact, several companies yet to be reviewed have, in 
discussions with the Tribe, acknowledged that some operations are performed on 
undocumented ROWs.  
 
Despite what is likely widespread trespass in some cases, the Tribe generally does not 
impose penalties for trespass. As noted earlier, agreements with the Tribe to resolve 
undocumented ROWs typically have an effective date set at the date when negotiations 
with the individual company began; the Tribe does not impose penalties for previous 
trespass and ROW payments from the negotiation date represent standard ROW 
compensation payments, not penalties. An exception to this rule, however, are some 
older agreements, signed during the 1980’s and 1990’s that include clauses requiring 
nominal payments (e.g., $1,000) to a scholarship fund in the event of trespass.  
 
Aside from a few minor instances, the Tribe has not prohibited companies from 
accessing facilities or taken other actions to disrupt service. In two instances, changes in 
ownership status resulted in temporarily interruption of operations until proper approvals 
were received; in both cases, interruptions lasted less than two weeks. In a third case, 
operations at one well site were interrupted for roughly one week until the company 
agreed to discuss the resolution of outstanding issues identified by the Tribe on existing 
ROWs owned by the company. 
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QUESTION:  Are any of the case studies provided the same ones Historical 
Research Associates is compiling?  
 
None of the agreements provided to HRA pertain to the case studies. 
 
 
 
 
 
QUESTION:  In Case 1, page 78, you note that the Tribe negotiated “long-
term” pipeline agreements.  Did these agreements result in long-term ROWs 
and if so how long? 
 
In this case, the pipeline concession agreement provides the counterparty pipeline 
company with an initial 10-year ROW with the option to renew for an additional 10 
years.  
 
 
 
 
 
QUESTION:  In Case 2, page 83, you state that the parties eventually engaged 
in joint ventures and exploration.  Can you provide data on whether this 
arrangement resulted in additional production and how much? 
 
The agreement has resulted in drilling of over 100 wells, although data on the 
production of these wells is not readily available.  
 
 
 
 
 
QUESTION:  On page 87, do you have any data on the number of natural gas 
leases that were granted and then never developed?  When these leases 
expired, was the Tribe or someone else able to develop the resource? 
 
Many leases for exploration and development of potential natural gas and oil reserves 
held under the Ute Tribe’s subsurface mineral rights have been granted but 
subsequently never developed. However, data are not maintained in a form that allows 
the number of such leases to be quantified.  
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QUESTION:  On page 88, do you know how many natural gas and electric 
ROW applications have been denied v. the amount granted since the tribe has 
adopted its active management approach? 
 
The Ute Tribe has not denied any ROW applications except under circumstances when 
the proposed activity conflicts with either environmental factors identified by the 
National Environmental Policy Act (NEPA) or cultural, archeological and historical factors 
identified by the Ute Tribe. Frequently, these proposed uses are eventually approved 
after amendment of the proposal to mitigate impacts of the proposed uses. Since 2001, 
the Ute Tribe has approved 14 electric transmission line ROWs, 4 of which were granted 
to electric utilities. Over the same period, 531 pipeline ROWs were granted, although, as 
discussed earlier, data are not maintained in a format that allows natural gas pipelines 
to be distinguished from other types of pipelines. 
 
The Ute Tribe has never rejected a ROW request for an electric power transmission line. 
The utilities, however, have indicated a desire to improve the speed of such approvals. 
In an effort to improve this process, the Tribe is currently negotiating with the local 
electricity cooperative to develop a Surface Use Agreement to cover all future ROW 
requests. The SUA would be intended to speed up the approval process and provide the 
utility with further certainty that approvals will occur in a timely fashion, thus facilitating 
their operations planning.  
 
In rare cases, the Ute Tribe has failed to act on ROW applications if the outside 
company fails to offer reasonable compensation.  In one circumstance, for example, the 
Ute Tribe has declined to approve ROW applications for a company because the two 
parties have been unable to agree to terms and conditions for undocumented ROWs on 
which the company has existing, and uninterrupted, operations.  From our experience, 
this is not dissimilar from actions by state and federal permitting agencies that put to 
the end of the permitting queues those projects that submit incomplete applications or 
fail to substantiate all elements of the project proposals.  
 
 
 
  
QUESTION:  I can’t recall whether there was any data on the range or 
average term of natural gas and electric transmission ROWs that the Tribe 
grants.  Could you please direct me to that data, or provide it if it is available?   
 
Page 63 of the May 15th Report of the Ute Indian Tribe discusses the ROW terms. As 
indicated, the vast majority of ROWs extend for 20 years. Less than 5 percent of ROWs 
extend for finite terms other than 20 years. The remaining ROWs, generally associated 
with lease agreements or well sites, extend for the life of the lease or the productive life 
of the well associated with the ROW.  
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QUESTION:  In addition, is appears that some agreements might include 
consideration of future renewals.  Is that correct?  And, if so, do agreements 
of this nature effectively extend the term of the ROW?  If agreements that 
promote future renewals exist, do the agreements also describe under what 
circumstances would a future renewal be declined?  And, what are those 
reasons? 
 
The vast majority of agreements specifying fixed terms in years have some language 
regarding renewal. Past agreements vary in the terms for contract renewal. Some 
contracts specify a methodology for determining compensation while others provide 
relatively imprecise language regarding compensation. Renewal under older agreements 
typically requires approval of both the Tribal Business Committee and the outside 
company. 
 
Agreements developed under the new Tribal management have evolved to provide 
outside partners with a more clearly defined renewal option. First, the new agreements 
more clearly specify the terms of compensation if ROWs are renewed; frequently, 
renewal continues the compensation provisions of the initial term. Second, the 
agreements do not require Tribal approval to invoke ROW renewal. Consequently, 
renewal is solely at the company’s option, thus effectively extending ROW terms to 40 
years.  
 
While the effective term of ROW agreements typically extends to 40 years or the 
productive life of associated well, companies can typically terminate ROW agreements, 
and associated payments, at their discretion by ceasing productive operations. Once 
operations have been ceased for two years, ROWs expire and all obligations under the 
ROW cease once the company has restored the site back to previous condition. Thus, 
the company has an effective option to terminate uses and payments at any time if 
compensation terms become financially unprofitable.  
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QUESTION:  On page 99, is there any literature that discusses the negotiation 
process as the most reliable method for determining fair and appropriate 
compensation? 
 
A bedrock principle of business transactions is that in circumstances where arm’s length 
negotiations – that is, negotiations between an unrelated willing buyer and an unrelated 
willing seller – produce a deal, then the terms of that deal can be considered fair and 
appropriate for the parties to the transaction.  The principle is so fundamental that it is 
often presumed – rather than explicitly described – in the business and economics 
literature.  One example is as follows: 

 
In many valuations, the terms “arm’s-length negotiation” or “arm’s length 
transaction” are invoked.  These terms mean that a transaction taking place is 
between two unrelated parties, or at least two parties who are trying to 
maximize their side of the bargain.  This does not mean that each party has 
equal information about what an asset is wroth; in other words, there can be 
information asymmetry.  Indeed, because intangibles often are harder to value 
than tangibles, information asymmetry plays an important role in negotiating 
acquisition where intangibles loom large.  But to be at arms’ length, whatever 
price eventually is reached is not the result of a non market relationship or 
agreement between the two parties.  A simple exception is when a parent sells 
the family home to a child for a price below market.  An intangible asset example 
might be when a corporation licenses at a heavy discount some piece of 
intellectual property, such as a trademark, to a subsidiary or franchisee. (Jeffrey 
A. Cohen, Intangible Assets: Valuation and Economic Benefit, John Wiley & Sons, 
New York: 2005, pages 5-6.) 

 
Negotiations between un-coerced and fully informed parties have a fundamental role in 
determining fair, appropriate, and efficient prices within market economies. In fact, 
development of efficient market prices requires that independent parties are able to 
freely negotiate the terms of market transaction. Such transactions do not occur unless 
they are perceived to be fair by both parties; if they do not perceive the terms to be fair, 
they can choose not to enter the transaction and do business with other parties. That is,  
 

The equilibrium price is the unintended consequence of the self-interested 
exchange. Suppliers charge as high a price as they can, what the market will 
bear; if you as a demander are irritated by this lack of charity, feel free to call it 
"price gouging" or charging an "exorbitant" price. But keep in mind that you as a 
consumer offer as low a price as you can, what the market will bear: in the 
supplier's eyes you are "exploiting" the supplier or paying an "unfair price."  
(Donald McCloskey, The Applied Theory of Price, p. 97-98.) 

 
When parties cannot freely negotiate the terms of a transaction, and the resulting 
transaction occurs at terms different from that which would have occurred following 
negotiations, then one of the parties has been forced to enter the agreement at terms 
that would they would not have agreed to. It is hard to see how such an outcome can 
be construed as “fair and appropriate.” Consequently, negotiations are the only 
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mechanisms available to insure that transactions occur at terms mutually agreeable to 
both parties. 
 
Further, when parties can not freely negotiate these terms, then problems emerge. 
Parties may be either unwilling to offer their resources because they will be 
undervalued, or will create obstacles to the transaction going forward. Regardless, 
resources will likely be over or under-utilized. Over utilization may occur if one party 
obtain such advantageous transaction terms that they would consume more of the good 
or service than they otherwise would if the transaction was consummated at an efficient 
price.  
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QUESTION:  On page 100, do you have any data on the costs (or other terms) 
that merchant transmission companies pay for ROWs?  Or, any information on 
the negotiation process merchant transmission companies are subject to, and 
whether that process has resulted in service disruption or reliability issues?   
 
Re: data on what merchant companies pay for ROW:  We are not aware of any 
literature or industry presentations that provide data on the cost of land for merchant 
energy projects – whether merchant transmission lines or merchant power projects.  By 
definition, these projects are not subject to cost-of-service regulation and typically the 
underlying costs associated with a project (e.g., its land acquisition cost, its construction 
cost, its labor costs) typically are not publicly available.  Even in situations where such 
the owners of such projects have signed long-term contracts to sell products (e.g., 
capacity, energy) from the project, the specific costs associated with land acquisition 
may not be public.  In theory, there would be public records associated with property 
valuations and property taxes for individual projects posted in local taxing entities, but 
we have not conducted a search of such records.   
  
Re: information about merchant project negotiations:   Sue Tierney of Analysis Group 
has direct, personal experience consulting to teams involved in developing merchant 
transmission and/or power generation projects.  None of these projects had the benefit 
of the possibility of or actual use of acquiring land through eminent domain.  In each 
case, each parcel of land had to be acquired from the open real estate market for the 
market price – with such price and other terms and conditions arrived at through 
negotiations between the seller of the land and the purchaser.  Tierney is aware that 
acquisition of land on the open market – and the buyer’s willingness to pay some 
amount for acquiring land rights for a particular project – was shaped by the various 
elements of the overall project configuration.  For example, willingness to pay an 
amount for a site for the project (and any associated parcels for fuel pipelines and/or 
transmission lines) was influenced by a variety of economic trade offs, including for 
example: the asking price for the land; the cost to acquire other suitable parcels of land; 
the zoning of the land and any changes in zoning that might need to be obtained; the 
distance of each parcel to the pipeline and transmission systems, including the likelihood 
of being able to obtain land for interconnections to such; the time it might take to 
acquire the site, to obtain any zoning changes, to permit and build the interconnections 
to gas pipeline systems and the electric grid; the property tax rates in the various local 
jurisdictions; any payments (e.g., in lieu of taxes, or other “mitigation” payments to local 
communities) that might need to be made if the project were located on one parcel 
versus another; and so forth.   Each one of these elements involved cost-related trade 
offs, and in the end the sum of these costs had to fit within the overall economics of the 
project – i.e., within its market value.  If, for example, an early project in-service date 
would positively affect the net revenues from the facility, the developer was willing to 
pay more to acquire land in a location that afforded more timely access to the market. 
Tierney is aware that it was not uncommon for a developer to send an agent to acquire 
the property, due to the expectation that if the seller knew that the project were 
intended for development of a power project or a merchant transmission facility, it could 
affect the asking price for the property.  
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We are not aware of any circumstances where problems relating to access to land 
caused a reliability or service disruption problem.  We are aware of other permitting 
issues (e.g., environmental impacts, need for the project) and financing considerations 
which did lead to disputes over bringing the projects to commercial operations. 
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QUESTION:  In footnote 84, you note that some properties cannot be valued 
or are unlikely to be subject to ROWs.  Do you have any information on how 
rare or unique lands, such as national park lands, are valued or negotiated for 
in the ROW context? 
 
There are certain rare and unique lands whose owners will not make them available for 
sale, easements or rights of way; in other words, these are priceless from the point of 
view of valuation.  Examples we used in Footnote 84 of our report were the Taj Mahal in 
India, or the Parthenon in Greece, or Windsor Castle in England.  In these instances, 
because they are owned by the government and held in trust, their valuation cannot be 
negotiated except through a voluntary act or policy decision of the sovereign 
government.  There is some discussion among legal scholars about whether property or 
lands held in trust by the government for a public purpose can be sold or abandoned or 
diverted from the uses for which the trust was created; in that sense, again, they might 
be considered priceless.   See, for example, the following discussion: 

 
Although it would be inappropriate for a court to declare that governmental 
resource allocations are irreversible,[footnote 36], the government may certainly 
make less binding commitments which discourage certain reallocations.  An 
example of such commitments is found in the ‘forever wild’ clause in the New 
York constitution [footnote 37], which reserves the Adirondack forest as a 
wilderness – a dedication to public uses which cannot be abrogated without a 
constitutional amendment repealing that clause.  Similarly, many statutory 
dedications, such as those creating public parks, will be interpreted as immune 
from changes without specific statutory authorization.[footnote 38].  (Joseph L. 
Saxe, “The Public Trust Doctrine in Natural Resource Law:  Effective Judicial 
Intervention,” Michigan Law Review, Vol. 68: 471, at 482-483.    

 
In jurisdictions where statutes allow the legislature to make public lands available for 
private use, the valuation process is explicitly one rooted in subjective values, rather 
than monetary values.  For example, in a state (like New York, which requires a 
constitutional amendment to affirm a decision to remove Adirondack Park lands from 
wilderness states, or like Massachusetts, which requires a 2/3 vote of the legislature to 
make the state’s “Article 97” parkland available for private use), the valuation process 
requiring such strong affirmative votes is inherently a procedural and democratic means 
to place value on public lands for non-public purposes.   Where intangible public trust 
values are at stake, these are means to determine whether the proposed use is worth it 
to those entrusted and empowered to act on behalf of the public in valuing the activity 
at hand relative to retaining the land in public use. 
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QUESTION:  On page 108, you cite to some examples where state or 
municipal governments may decide not to issue a ROW if, for example, 
citizens are not served or unique lands may be affected.  Do you have copies 
of utility commission decisions, or other documents, that might illustrate 
these examples? 
 
We are not aware of utility decisions that indicate examples of where a utility 
unsuccessfully attempted to acquire rights to use a parcel of land due to a decision of a 
state or local government to withhold the land for utility use.  It strikes us as unlikely 
that such would come to a commission for decision, since – to our knowledge of the law 
in most jurisdictions – the utility would not be able to exercise eminent domain as a 
means to acquire such land and could therefore not take such requirements to the 
public utility commission (for its approval).   
 
A recent example of a state legislature’s decision about whether to allow an energy 
project use public land is occurring in Massachusetts.  As noted in the attached article 
(Attachment 4), the Massachusetts legislature recently shelved a proposal to use state 
parkland in a federal recreation area for an energy project.  The land is on Outer 
Brewster Island; the island is state parkland managed by the state’s natural resource 
agency, and the island is located within the National Park Service’s Boston Harbor 
Islands National Recreation Area. An energy company, AES Corporation, recently 
requested that the state legislature vote to permit the use of Outer Brewster Island the 
purpose of siting a liquefied natural gas facility.  A decision to use state parkland for a 
private purpose (including for a utility purpose, such as a regulated natural gas pipeline) 
requires a 2/3 vote of the state legislature.  The Massachusetts Secretary of 
Environmental Affairs and the Superintendent of the Boston Harbor National Recreation 
Area (part of the National Park Service) have weighed in that removing this land from 
part use for an industrial facility is inconsistent with legislative and policy mandates and 
should not occur.   As of this writing, the proposal has been shelved in legislative 
committee (see attached article. 
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Annual # of Rights of Way Granted by the Ute Tribe (by Date of Grant of Easement) 
            

Year Total Wellsite Pipeline Access Road Powerline 
1941 1  1  1 
1950 1  1   
1957 1     
1961 3 1 1   
1964 1  1   
1965 6  4   
1966 3  1 2  
1968 1     
1969 1     
1970 1  1   
1971 4  2 2 2 
1972 3  2 2 1 
1973 11  10 1 1 
1974 7  6 1 3 
1975 2  2   
1976 3  3  1 
1977 4  3 1 2 
1978 17 6 7 9 3 
1979 64 14 47 16 2 
1980 24 11 12 14 1 
1981 29 8 21 9  
1982 40 18 20 20 1 
1983 25 7 17 7 1 
1984 41 12 15 23 3 
1985 30 9 14 14 4 
1986 25 10 13 12 3 
1987 34 12 23 12 5 
1988 12 4 5 4 2 
1989 51 15 26 22 7 
1990 22 11 11 11 3 
1991 45 31 14 31 4 
1992 216 103 117 103 4 
1993 26 8 18 7 5 
1994 50 34 26 26  
1995 85 41 54 46 2 
1996 88 55 61 50  
1997 156 97 57 53 1 
1998 128 51 67 60 2 
1999 84 46 44 49  
2000 225 116 119 109 1 
2001 397 265 217 230 9 
2002 172 120 79 77 1 
2003 179 106 70 67 1 
2004 193 123 65 49 1 
2005 236 139 100 77 2 

Total  2,747 1,473 1,377 1,216 79 
Source: Bureau of Indian Affairs, Department of Interior 
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Annual # of Companies Granted Right of Ways by the Ute Tribe 

Based on Date of Grant of Easement (page 1 of 2) 
              

      
Year 

  

Number of Companies 
Granted Right of Ways 

  

Number of Companies 
Granted Powerline Right of 

Ways   

Number of Companies 
Granted Pipeline Right of 

Ways 
       
1941  1  1  1 
1942  0  0  0 
1943  0  0  0 
1944  0  0  0 
1945  0  0  0 
1946  0  0  0 
1947  0  0  0 
1948  0  0  0 
1949  0  0  0 
1950  1  0  1 
1951  0  0  0 
1952  0  0  0 
1953  0  0  0 
1954  0  0  0 
1955  0  0  0 
1956  0  0  0 
1957  0  0  0 
1958  0  0  0 
1959  0  0  0 
1960  0  0  0 
1961  2  0  1 
1962  0  0  0 
1963  0  0  0 
1964  1  0  1 
1965  3  0  3 
1966  1  0  1 
1967  0  0  0 
1968  0  0  0 
1969  0  0  0 
1970  1  0  1 
1971  2  1  1 
1972  3  1  2 
1973  4  1  4 
1974  3  1  3 
1975  1  0  1 
1976  2  1  2 
1977  3  1  2 
1978  4  1  2 
1979  9  1  5 
1980  8  1  6 
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Annual Number of Companies Granted Right of Ways by the Ute Tribe 
Based on Date of Grant of Easement (page 2 of 2) 

 

Year 
  

Number of Companies 
Granted Right of Ways   

Number of Companies 
Granted Powerline Right of 

Ways   

Number of Companies 
Granted Pipeline Right of 

Ways 
1981  7  0  5 
1982  11  0  3 
1983  12  1  7 
1984  14  2  8 
1985  17  3  9 
1986  12  2  7 
1987  7  3  6 
1988  4  2  2 
1989  13  1  6 
1990  9  1  5 
1991  12  1  7 
1992  11  1  10 
1993  10  3  10 
1994  7  0  6 
1995  9  1  8 
1996  9  0  8 
1997  14  1  8 
1998  12  1  10 
1999  11  0  9 
2000  13  1  10 
2001  12  2  7 
2002  10  1  6 
2003  15  1  9 
2004  14  1  11 
2005   19   2   13 

       
Source: Bureau of Indian Affairs, Department of Interior   
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Average Annual Dollars per Acre and Dollars per Right of Way Agreements for the Ute Tribe 

Based on Right of Way Year as Recorded by BIA 
                    
  All  Powerlines  Pipelines 
Year   Dollars/Acre Dollars/ROWs   Dollars/Acre Dollars/ROWs   Dollars/Acre Dollars/ROWs 
1966  6 46     6 46 
1967          
1968          
1969          
1970  48 361     48 361 
1971  57 524  50 402  50 402 
1972  50 318       
1973  671 145     671 145 
1974  973 4,665  50 528  973 4,665 
1975  373 2,343  229 811  371 2,563 
1976  1,526 10,711     1,526 10,711 
1977  811 1,787     811 1,787 
1978  301 1,141  86 182  156 409 
1979  159 596  100 464  164 523 
1980  1,570 5,636  1,420 725  613 2,204 
1981  574 2,442     582 2,033 
1982  943 3,875     407 1,968 
1983  1,120 3,386  544 930  883 2,371 
1984  2,124 5,892  511 942  1,315 4,278 
1985  1,936 5,105  554 1,181  885 1,749 
1986  2,312 5,953  713 1,293  1,929 4,510 
1987  2,047 5,194  354 1,235  2,059 5,421 
1988  1,427 3,718  818 820  1,393 3,312 
1989  1,851 4,861  1,249 2,489  2,512 6,060 
1990  2,147 4,727  2,130 1,607  1,912 2,098 
1991  1,165 3,779  1,317 1,926  889 2,855 
1992  1,387 3,333  499 1,285  1,581 3,103 
1993  1,361 2,251  1,016 3,061  1,576 1,283 
1994  1,353 1,962     1,447 890 
1995  1,237 2,909  1,549 6,125  1,300 2,545 
1996  1,114 2,926     1,848 4,527 
1997  1,275 3,123  1,000 525  1,280 2,758 
1998  344 4,546  303 1,080  182 4,196 
1999  1,247 3,394  1,821 5,408  1,366 2,472 
2000  1,469 4,799  1,000 646  1,382 3,899 
2001  1,189 3,750  1,540 1,277  1,292 3,225 
2002  1,185 3,719  1,540 2,992  1,340 3,390 
2003  840 2,546  157 549  763 1,499 
2004  1,132 3,043     2,579 3,779 
2005   1,283 4,458   810 655   1,522 2,963 
          
Source: Bureau of Indian Affairs, Department of Interior     
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